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NEWS LETTER 2006…

Kelly Caulfield Shaw, 1 Chapter House, Friars Mill Road, Mullingar, Co. Westmeath

* Telephone +353 44 9348412 * Fax +353 44 9343619 

charlie.kelly@kcs.ie ~ paddy.caulfield@kcs.ie ~ matt.shaw@kcs.ie ~  

rhona.kelly@kcs.ie ~ fiona.hunt@kcs.ie ~ anne.lordan@kcs.ie
We at Kelly Caulfield Shaw welcome you to the first edition of our news letter published for the benefit of our clients to compliment the legal services which we provide.  The firm has from its foundation in 1945 endeavoured to look after our clients in a friendly, personal and efficient way in its previous locations in Hibernian House, Dominick Street, Mary Street and more recently in Chapter House, Friars Mill Road opposite the Harbour Place Shopping Mall.  We hope to continue that tradition in order to deliver a strong and dedicated service to all our clients old and new. 

We are also pleased to advise you that two additional solicitors have joined our team Anne Lordan and Fiona Hunt each with a minimum of 12 years experience.

Our news letter will touch on contemporary issues in Irish Law which may be of interest.  We invite you, for more detailed advices and services to contact us to ensure that your legal affairs get a clean bill of health.  To assist you, a legal health check follows!

Charlie Kelly, Managing Partner. 

LEGAL HEALTH CHECK


Do you have an up to date Will?  


Do you have an Enduring Power of Attorney?



Have you appointed Guardians for your Children?



Is the title to your properties in order?


Do you have a record of pension, bank accounts, 

Insurance policies, mortgage etc.?

DID YOU KNOW…

Registration of Land will be compulsory 

for Westmeath from the 1st April 2006

Around 85% of the land in Westmeath is registered land, which means that it is registered in the Land Registry.  About 15% of the land in Westmeath is not registered in the Land Registry which means that each time there is a sale the Deed itself must be registered in the Registry of Deeds.  

As and from the 1st April 2006, in Westmeath, Roscommon and Longford it will be compulsory on a conveyance on sale or an assignment on sale to register this property for the first time with the Land Registry.  Compulsory registration is already in place where land is acquired on or after the 1st January 1967 by a Statutory Authority and in respect of land in Carlow, Laois and Meath.  By Statutory Instrument 634/2005, this compulsory registration has now been extended to Westmeath, Roscommon and Longford from the 1st April 2006.  The benefits of registration of title for all land in Westmeath will be that the title to the land is State guaranteed and there will be no provision required to be made for the custody of title deeds.  In addition property descriptions will be based on an ordnance survey map. 

DID YOU KNOW…

That the Land Act 2005 provides for the writing off of outstanding annuities that are under €200.00 per annum

The Land Act 2005 has particular relevance for people owning land that is still subject to land commission annuities.  Around 4,300 farmers will benefit from the writing off of outstanding annuities that are under €200.00 per annum.  In respect of the remaining 2,400 annuities over €200.00 per annum, the Act provides that people can buy out at a discount of 25% provided that all arrears are paid up to date.  This “special offer” expires on the 30th June 2006!

TAKE CARE…

· If you are buying a second hand property always ensure that the property is surveyed by a competent engineer or architect who has professional indemnity insurance.

· If you are buying a second hand apartment have the engineer/architects survey not only the apartment but as far as it is possible the general building to ensure that there are no serious defects in the building that would require considerable expenditure as you will have to pay a proportionate share of this cost.

· In the case of a second hand apartment make sure the management company that looks after the common areas has not been struck off because it has failed to file returns.  If the company needs to be reinstated this will involve an expensive application to the High Court.

· No matter what you are buying check out the locality and the neighbours.  Nobody wants the “Neighbours from Hell” next door.

· If you are moving into a well established estate check the age profile of the residents.  How will they respond to your noisy children riding their bicycles erratically up and down the road or lobbing footballs and tennis balls into their gardens.  Do you fancy yourself as a “desperate housewife”?

· Silence can be golden.  If you find yourself involved in an accident or a situation that could be detrimental to your best interests don’t shoot from the hip – reflect and give a considered response in your own time.   Act in haste repent at leisure.

· If buying a property abroad remember you are at a disadvantage.  You may have a language difficulty, the law that applies is different to good old Irish law, there are different priorities, the tax implications should you sell on could be punitive.   Get good advice from a locally based lawyer, not a legal executive, who speaks English well and who can explain the details involved clearly to you and above all one who responds to your correspondence.  Check out what you can do if your foreign lawyer is not forthcoming and you feel your concerns are not being taken on board.

· If possible don’t borrow on a long mortgage basis to pay off short term loans such as credit cards and motor car loans.

· Remember if you have a fixed rate mortgage you could be liable to a penalty if you pay off your mortgage sooner.  This applies to residential and commercial mortgages.

· If you overpaid your income tax and are due a refund the Revenue no longer pay interest on the overpayment. 

2006 THRESHOLDS FOR CAPITAL ACQUISITIONS TAX

(INHERITANCE AND GIFT TAX)

Group
Relationship to Doner
Year 2006

From 01.01.06 

to 31.12.06

1
Child/Foster Child/ Minor Child of a Deceased Child
€478,155.00

2
Lineal ancestor or lineal descendent or brother, sister or child of brother of sister 
€47,815.00

3
Others/Strangers 
€23,908.00





FAMILY LAW MATTERS

Mediation

Mediation is a process in which an impartial third party – the mediator – facilitates the resolution of a dispute by promoting voluntary agreement by the parties to the dispute.  A mediator facilitates communication, promotes understanding , focuses the parties on their interests, and seeks creative problem solving to enable the parties to reach their own agreement.  

It is a quicker, simpler and more cost efficient way to solve disputes.  It allows for taking into account a wider range of interests of the parties with a greater chance of reaching an agreement which will be voluntarily respected and which preserves an amicable and sustainable relationship between them after the dispute has been solved.  

Essentially, the parties make their own agreement, with the help of the mediator, and as they then “own” the agreement, as opposed to having an agreement reached contentiously between their respective solicitors or ordered by a judge, they are more disposed to honour that agreement into the future.  

A mediated agreement is not legally binding and the parties usually agree to bring their mediated agreement to their respective solicitors to have it made into a legally binding agreement.

Separation Agreement

A Separation Agreement or Deed of Separation is a legally binding written document that has been negotiated between the respective solicitors for both parties in consultation with their clients.  It deals with all matters pertinent to the couple including the manner in which they will live apart, maintenance, their children (if any), division of assets, property matters, pension rights and Succession Act rights.  Pension adjustment orders (where trustees of a pension fund are directed to allocate a portion of the pension to a spouse) cannot be made by way of a separation agreement but require a Court Order.

Judicial Separation

If spouses are not able to reach agreement, they can make an application to the Circuit or High Court where a judge will adjudicate on all matters relating to the separation of the couple.  There are certain requirements before a couple may apply for a Judicial Separation and your solicitor will advise if you have the grounds to make such application.  The Court has wide powers to make orders in relation to all matters affecting the couple in relation to children, maintenance, assets, property, lump sum payments, pensions, Succession Act rights etc.  The welfare of the children of a marriage is paramount in a Court application.  The Court hearing is held in private.  A judicial separation order does not permit the parties to remarry.

Divorce

In Ireland, an application for Divorce cannot be made unless the parties have lived separate and apart for at least four out of the previous five years.  If this requirement is satisfied, the Court may grant a divorce if it is satisfied that there is no reasonable prospect of reconciliation and that there is “proper provision” for the spouse and the dependent children of the marriage.  The Court has power to make all of the orders available in an application for Judicial Separation but the spouses have the right to remarry after a Divorce has been granted.  The hearing is held in private.

Nullity

An application for annulment of a marriage is where a couple are seeking an Order that the marriage never existed in the eyes of the State.  The application is on the basis that the marriage was void or voidable.  A void marriage is void from the start whereas a voidable marriage remains valid until a decree of nullity is granted.

A Church Annulment has no legal standing

Some General Emerging Principles

All family law cases are different and it is difficult to predict the outcome of any individual case.   However, there are a number of general principles emerging in relation to the financial provisions being made in recent cases.

· All assets owned by the parties jointly or solely or in which they have an interest must be disclosed, on oath, to the other spouse and to the Court

· The Court looks at their current value at the date of the hearing

· The Court must give equal recognition to the role of each spouse during the course of the marriage

· The Court must make “proper provision” for each spouse and the statutory provisions as to what proper provision is are now clearly followed by the Courts.  It does not necessarily mean that assets must be divided equally or divided at all and the Court has the discretion to consider the most appropriate manner to deal with each case having regard to all the circumstances  of the individual case

· The legislation does not provide for a “clean break” but the Courts are beginning to recognise situations where parties jointly desire such finality and are making orders which provide one off lump sum payments.  The making of such orders still does not preclude either party from returning to Court in the future

OTHER MATTERS OF INTEREST/RELEVANCE

Safety, Barring and Protection Orders

Under the terms of the Domestic Violence Act 1996, various orders can be sought in cases where there is violence in the home.  These orders can be sought by spouses, on behalf of children, other family relations and, subject to certain requirements, by non-marital co-habiting partners.

The family home

One spouse cannot sell, mortgage or otherwise alienate the family home without the consent in writing of the other spouse.  This is particularly relevant where the family home is in the name of one party only.

Pre-nuptial agreements

These are agreements entered into between two people about to get married and are generally entered into to deal with what will happen to their property in the event that the marriage ends.  They are becoming more commonly requested now in this country due to the fact that couples are entering second marriages at a stage in life where they have acquired significant assets and may wish to protect these in the event the second marriage fails.  At present, these agreements have no legal basis in Irish law and while lawyers are drawing them up at the request of clients, they do so with the strong warning that the agreements may not be upheld by the Courts if put to the test.  To date, such agreements have not been tested by the Courts.

Co-habiting couples

PROPERTY: Co-habiting couples do not have the protection in law that married couples have when it comes to separating and this can be of huge relevance when the relationship breaks down.  This can cause particular hardship in the case of property where the house in which the couple reside is owned by one of the parties.  The non-owner can find themselves homeless and with no rights to the property at all. 

CHILDREN: Another issue that frequently doesn’t become apparent to such couples until the relationship breaks down is the question of the rights of the non-marital father in relation to his children.  The natural mother is a guardian of the child by right.  The non-marital father can only be appointed a guardian with the consent of the natural mother or, if she refuses, by Court Order if the Court accepts that he is fit to act as such.  Guardianship is the collection of rights and duties of a parent towards a child including the right to make decisions about their religious and secular education, health requirements and other matters affecting their welfare.  This becomes very relevant on separation as a non-marital father cannot seek custody or access to his child if he is not a guardian of the child.  This does not affect his duty to maintain the child.

Co-ownership agreements

Spiralling house prices have brought about a situation where many first time buyers, unable to purchase a property on their own, are purchasing property jointly with friends.  Many co-habiting couples are also purchasing property together.  In such cases, it is vital that the parties enter into a co-ownership agreement at the time of the purchase.  Such agreements deal with all the problems that may arise where the parties fall out, where one cannot make the mortgage repayments or fails to, where one wishes to sell and realise their investment and the other doesn’t etc.   

ENDURING POWER OF ATTORNEY 

SOMETHING WORTH THINKING ABOUT

We are living longer but this does not mean that we are living more comfortable and enjoyable lives.   Old age may sometimes bring contentment, wisdom and a sense of achievement.  But as William Shakespeare has said “when the age is in the wit is out”.  Our ability to look after ourselves, to apprehend our real needs and to evaluate the society in which we live in this rapidly changing world can be seriously wanting.  Sometimes it is as if the pace of change is too much for us to take on board and if this change continues unabated, we will find ourselves living in a world that is not congenial to our needs.  This concern is heightened if our ability or capacity to understand what is happening in the world around is limited.  If we feel we are out of step and that we will not be able to manage from a mental point of view we become more dependent on the help of others – hopefully our nearest and dearest.    If we suffer from a mental impairment how can we make decisions about our care and our future to ensure we are not exploited and that the values we hold dear in our lives will be acknowledged by those who look after us?     

Up to ten years ago there was really no solution available to us.  The only solution was to “close the door after the horse had bolted” – in other words an application by our next of kin or a concerned party to have us made a Ward of Court to protect our assets primarily and not necessarily to look after our personal needs.   This has proven to be a detached, expensive, slow and unsympathetic solution.  .

With the Enduring Power of Attorney (EPA), we have been offered a new option and a more caring solution in which we as the ultimate beneficiaries have a say.    We can provide for a time in our lives where we are no longer capable of making appropriate and informed decisions for our own care and benefit and we can designate people who we trust to make these decisions for us.  This power has come about as a result of the Powers of Attorney Act 1996.  This act has given each of us the power to appoint persons (our attorneys) to make decisions primarily relating to our assets and welfare when we ourselves are no longer capable of doing so.  Therefore, we chose people who have the same set of values as we do, who know our needs and preferences- people with whom we are comfortable and in whose skill and expertise we place our trust.

So – an EPA provides us with a way to deal with our affairs as we would wish in our in our incapacity should we ever suffer from such.   We can set limits for our Attorneys. We can restrict the powers we give them e.g. we may allow them to sell our property or not.   We may allow them only to rent or manage our property but not dispose of it.  We can permit them to  make decisions about our care e.g. are we to be placed in a nursing home or if out assets allow kept in our home and looked after by a private nurse?  They can make birthday presents on our behalf to the people we care about or contribute to our favourite charities and do the things we would have liked to do if our finances allow taking into account our priorities and preferences.  We will still continue to have an impact on the lives of those nearest and dearest to us even if we do not have the capacity to act directly ourselves.

When should you execute or sign an EPA?   The answer is: when you are still able to understand what you are doing and the significance of your actions.  Do not leave it too long.  If you are involved in a road traffic accident and suffer brain damage it will be too late to do anything as your doctor has to be able to certify when you sign the document that as of the date of signing you are capable of understanding the importance and significance of what you are doing.

If you have a forewarning that you may not be able to look after your own affairs at sometime in the future, you should seriously consider executing an EPA.  Possible pointers might be:

· If you have high blood pressure that could possibly result in you having a stroke and suffering  brain damage that could impair your comprehension

· If you feel that you have a family history of heart disease that could lead to a major coronary

· If you feel that you are in the early stages of  pre-senile dementia or Alzheimer’s disease

How would you know if you were getting Alzheimer’s disease?  There are three distinct phases:-

1. You become increasingly forgetful and have problems with memory which may cause anxiety and depression.

2. Loss of memory, particularly for recent events, gradually becomes more severe, and there may be disorientation as to time or place.  Your concentration and numerical ability decline and there is noticeable inability to find the right word.  Anxiety increases, mood changes are unpredictable and personality changes may occur.

3. Confusion becomes profound.  You may suffer from hallucinations and delusions.

So, looking to the future, if you are in the early stages of Alzheimer’s disease, you will be concerned for your nursing and medical care and that you do not become burdensome on your family and that they will have the means to access your assets to provide for your care.   Your family may need to be able to rent your property, even your family home, to generate income to pay the nursing home bills or even to sell your property to cover expensive care liabilities.  Remember, this can be a very stressful time for families who are confused, distressed and conflicted by the choices they have to make.    If an EPA is in place the solution is ready at hand.  If it is not, an application will have to be made to have the incapacitated person made a Ward of Court and this will involve more expense.

The Powers of Attorney Act 1996 provides safeguards to ensure that the incapacitated person is not exploited by unscrupulous attorneys.  Provision is made for Notice Parties who have to be formally advised by the attorneys before they proceed to register the EPA which activates their powers.  Also your General Practitioner has to certify that you, because of mental incapacity, are no longer able to make decisions and manage your own affairs.  

The Attorneys should be required by your solicitor to make a list of your assets for which they are taking responsibility as soon as the EPA is registered and they will be held to account as to how they have dealt with same during the period of their tenure.  An EPA has no bearing on any valid Will made by you.  An EPA dies with you, whereas a valid Will comes into affect at your death

In conclusion, it is important to know that this solution is available to you to plan your journey into the future in a sensible and considered way so that you can provide for your own best interests and meet the concerns of those for whom we care and who care for us.

Talk to your solicitor about it.

LANDLORDS AND TENANTS TAKE NOTE!

Introduction 

The Landlord and Tenant (Amendment) Act 1980 (the 1980 Act) as amended by the Landlord and Tenant (Amendment) Act 1994 (the 1994 Act) introduced a statutory right to a new tenancy in certain circumstances.  These rights may apply in respect of premises which come within the legal definition of tenement and where the tenant can prove his/her entitlement under one of the following headings:-

i. Business Tenancy. 

ii. Long possession Tenancy.

iii. Improvement Tenancy 

Tenement as defined under the Act is a premises which complies with all of the following conditions:-

a) It consists of land covered wholly or partly by buildings.

b) If it consists of land covered in part only be buildings, the portion of the land not so covered is subsidiary and ancillary to the buildings. 

c) It is held by the occupier under a Lease or other Contract of Tenancy express or implied. 

d) The Contract of Tenancy is not a letting made and expressed to be made for the temporary convenience of the Lessor or the Lessee. 

It should be noted that buildings of a makeshift or temporary nature have been found to come within the legal definition of tenement. 

Business Tenancy 

A tenant has a business equity if there has been occupation and bone fide total or partial use of the premises for the purpose of carrying on a business for a continuous period of five years and the tenant (or his predecessor in title) was the tenant immediately before he makes application for relief. 

Business is very broadly defined in the act as meaning any trade, profession or business whether or not it is carried on for gain or reward, an activity for providing cultural, charitable, educational, social or supporting services and to the carrying out by Local Authority or any of its functions. 

Indeed, the definition is so wide that almost anything could fall within its ambit until the contrary is proven. 

As a result the standard short-term letting agreement is no longer than four years and nine/eleven months.

The period of occupation must also be continuous.  However, the Court has discretion, if it considers it reasonable to disregard a temporary break in user.  For example, the Court may disregard the traditional two weeks summer holiday period for a business or break in user while the premises is being renovated or repaired.

The only effective way of preventing renewal rights arising is a complete lock, stock and barrel physical break of occupation for a trading period (not just a weekend) of at least a week or more followed by a further renewal of the lease.  Merely closing the premises for a period would not be sufficient as the court has discretion to disregard a temporary break. 

Long Possession Tenancy 

A tenant has long possession equity if there has been continuous occupation for twenty years by a person or his predecessor in title.  Unlike the business equity, the long possession equity applies to both business and residential property. 

Improvement Tenancy 

A tenant has improvement equity if improvements have been made on the tenement and the value of the improvements carried out by the tenant is not less than one half of the letting value of the tenement when the application for relief is made.

Terms of a New Tenancy:- 

Once the tenant can prove one of the foregoing equities he is entitled to a new tenancy, on the termination of his previous tenancy, the term of such new tenancy to be those as may be agreed between the landlord and the tenant or in default of agreement is fixed by the Court. 

i. Term.  Where the right of a new tenancy is based on a business tenancy, the duration of the new tenancy will be fixed at twenty years or such lesser term as the tenant may nominate, but will not be fixed for a period of less than five years without the landlord’s agreement.  The landlord and tenant may agree to a lease of less than five years, but if the landlord does not agree, the tenant will be entitled only to a lease of between fives and twenty years as the tenant nominates. 

If the right to a new tenancy is based on a long possession or

improvement tenancy, the term of the new tenancy may be thirty five 

years or such lessor term as the tenant may nominate.

ii. Rent.  The rent set down by the Court will effectively be the full market rent, i.e. the rent the property would obtain if let on the open market.

Restrictions and Right to a New Tenancy:-

The 1980 Act provided that any provision contracting out of the Act would be void.  The 1994 Act changed the position somewhat by providing for a renunciation of statutory renewal rights by office tenants.  For the renunciation to be effective the terms of the lease must provide for the use of the premises wholly and exclusively as an office.  The tenant must execute a Renunciation prior to the commencement to the tenancy and the tenant must also received independent legal advice in relation to the renunciation. 

A tenant also loses his entitlement to a new tenancy where there has been breach of a covenant in the Lease.

The Act also provides grounds for the landlord to refuse to grant a new tenancy under certain circumstances which are irrespective of the tenants actions or conduct:-

· Where he has agreed to pull down or rebuild or reconstruction the whole or part of the building which includes the tenement and has planning permission. 

· He needs a vacant possession of the premises to carry out his scheme of development and has planning permission. 

· Where for any reason the creation of a new tenancy would not be consistent with the good estate management. 

The terms good estate management has given rise to a considerable amount of litigation and it has been found that this concept is dependant and is to be defined in the light of the circumstances prevailing at the time of the hearing. 

If a business is entitled to a new tenancy and has been refused one on the basis of one of the foregoing grounds, the tenant is entitled to compensation for disturbance.  This compensation is not available to residential tenants.

RESIDENTIAL TENANCIES ACT, 2004

PRIVATE RESIDENTIAL TENANCIES BOARD

One of the features of the Celtic Tiger is the number of residential properties which have been purchased by investors and which are rented in the private sector.  A large portion of the new houses which come on the market and a large portion of the houses sold are purchased by investors for the above purpose.

The Residential Tenancies Act 2004 has sought to further regulate and alter the contractual relationship between Landlords and their Tenants.  Two of the main changes introduced in the Residential Tenancies Act 2004 relate to resolution of disputes between Landlords and Tenants and the new notice periods which tenants are entitled to on the termination of their tenancies.

Under the new Act tenancies will be terminated by means of a Notice of Termination, regardless of why the termination is happening.  If the termination is by the Landlord and the tenancy has lasted more than six months, one of the following six reasons must be cited:-

(a)
The Tenant does not comply with the obligations of the tenancy

(b)
The dwelling is no longer suitable to the occupants accommodation needs (e.g. overcrowded)

(c)
The Landlord intends to sell the dwelling within the next three months

(d)
The Landlord requires the dwelling for own or family member occupation

(e)
The Landlord intends to refurbish the dwelling 

(f)
If the Landlord intends to change the business use of the dwelling.

Tenants are free to terminate the tenancy at any time, subject to any fixed term Lease or Agreement.  Tenants do not need to give a reason for terminating.  

The notice period to be given depends on the length of the tenancy as follows:-

Duration of Tenancy
Notice by Landlord
Notice by Tenant

Less than 6 months
28 days
28 days

6 or more months but less than 1 year
35 days
35 days

1 year or more but less than 2 years
42 days
42 days

2 years or more but less than 3 years
56 days
56 days

3 years or more but less than 4 years
84 days
56 days

4 or more years 
112 days
56 days

Shorter notice periods apply where termination is for non compliance with tenancy obligations (7 days for serious anti social behaviour, 28 days for other breaches) and the parties may also agree a shorter notice period at the time of termination (but not earlier).  Longer notice may be given but not more than 70 days where the tenancy has lasted less than six months.  

Every Tenant is entitled to a written Tenancy Agreement from his/her Landlord and those Tenancy Agreements must be registered by the Landlord with the Private Residential Tenancies Board.  There is a prescribed Form which must be signed by both the Landlord and the Tenant and the registration fee for each residential tenancy is €70.00.  The Form contains details of the PPS numbers of both parties to the Tenancy Contract.  It is a criminal office for a Landlord to rent a house/apartment without registering the Tenancy Agreement with the Private Residential Tenancies Board and on conviction a fine can be imposed of up to €1,500.00 and/or six months imprisonment.  

Disputes arising between Landlords and Tenants are generally to be referred to the Private Residential Tenancies Board instead of the Courts examples of disputes that will be dealt with by Board include issues relating to deposit funds, breach of tenancies obligations, lease terms, termination of tenancies, market rent, rent arrears, complaints by neighbours regarding tenant behaviour etc.  Either the Landlord or the Tenant can initiate the process.  The person who initiates the process will have to pay a fee (to be decided by the Private Residential Tenancies Board) which will not be expensive.  Legal representation should not be necessary as the dispute resolution process will operate informally and is intended to minimise expense and stress for all parties concerned.  Costs of legal or other professional representation at the Private Residential Tenancies Board proceedings will not be awarded except in exceptional circumstances as the determined by the Board.  

Landlords should note that while Tenants can at any stage refer a dispute to the Private Residential Tenancies Board even if the Letting Agreement is not registered with the Private Residential Tenancies Board a Landlord cannot refer a dispute to the Private Residential Tenancies Board unless the Letting Agreement has been registered.  

Anyone involved in the private rental sector should ensure that their Tenancies Agreements are registered with the Private Residential Tenancies Board whether they are a Landlord or a Tenant.  

STAMP DUTY ON RESIDENTIAL PROPERTY

The Government crock of gold! That’s how stamp duty has been described over the past number of years. With increased property values and stamp duty based on a percentage of those values it has become a huge part of the national exchequer. It is the only tax that people effectively queue up to pay. Stamp duty is payable in a great number of situations but in this update we will deal with stamp duty on residential property.

How it affects you

For most people their experience of stamp duty is on the purchase of a house or apartment. Although rates and thresholds often change with the budget the position has remained the same since 2005. When it comes to buying a property you will often be given assurances in brochures and by auctioneers that the property is exempt from Stamp duty. It is always worth checking the position before you sign your contract and your solicitor can advise you on that.

First time buyers

In recent years exemptions from stamp duty have been provided for first time buyers of new houses. A first time buyer is somebody who has never owned or built house in Ireland or abroad. The buyer or person on their behalf must live in the house and no rent other than rent under the “rent a room scheme” must be received for five years after purchase. It is important to remember that if more than one person is buying they must both be first time buyers for the relief to apply. First time buyers also benefit from exemption on second hand houses up to a value of 317,501.

Importantly in today’s world of increased marital breakdown a divorced or legally separated person also qualifies as a first time buyer in the purchase of their first house after the divorce or separation. This is conditional on them having left the marital home and having no further interest in it. 

Owner Occupiers

All owner occupiers are exempt from stamp duty on new houses and apartments where a floor area compliance certificate has issued for the property. A floor area compliance certificate are issued by  the department of the environment  and will be obtained by your solicitor when your sale closes. New properties exceeding 125-sq m are subject to stamp duty at reduced rates when purchased by owner occupiers. Stamp duty is payable on  the site cost or a quarter of the total cost less VAT whichever is the greater.

On second hand houses stamp duty is applicable to all purchasers ( other than first time buyers) at the appropriate rates.

Investors

In an effort to stem the spiraling cost of houses in Ireland the government has tried a number of stamp duty options. One such idea has been to impose high stamp duty rates on investors. At the present time investors are obliged to pay stamp duty on new and second hand houses once the price is over 127,000 euro. The rates start at 3% going up to 9% on property priced over 635,000 euro.

Voluntary transfers

Another area that is becoming more relevant particularly in rural areas is the transfer of sites from parent or other relative to a young person in order for them to build a house.  Transfers of sites from parent to child for this purpose are exempt from stamp duty up to a site value of 254,000 euro. This is available on the transfer of a first site only and if any subsequent site were given stamp duty might well apply.

Transfers from certain blood relatives other than parents attract stamp duty at half the rate that would apply if the parties were not related. The stamp duty will be based on an auctioneer’s assessment of the market value of the property. This auctioneer’s valuation must be submitted to the revenue with the documents for stamping. 

Mortgages

A cost that is often forgotten is stamp duty on mortgages. It applies to mortgages over 254,000 up to a limit of 630,000 but with increasing house prices mortgages are also increasing and many purchasers are now affected. The stamp duty is 1% per thousand e.g. on a mortgage of 300,000 the stamp duty will be 300.00 euro.

I hope this short update on stamp duty will be of assistance when you take your next step on the property ladder.

PERSONAL INJURIES ACTIONS 

Personal Injuries Assessment Board Act 2003 

and the Civil Liability and Courts Act 2004

The combined affects of the Personal Injuries Assessment Board (PIAB) Act 2003 and the Civil Liability and Courts Act 2004, has resulted in a radical change in personal injury proceedings.  Under the PIAB Act 2003, anyone intending to seek compensation for a personal injury (other than medical negligence) must make an application to the Personal Injuries Assessment Board (PIAB).  PIAB is a statutory body which provides independent assessment of personal injury compensation for victims of Work Place, Motor and Public Liability accidents.  An assessment is the compensation payable to the Claimant comprising general damages which cover compensation for pain and suffering resulting from the injuries sustained in the accident and special damages which cover loss of earnings, medical bills, out of pocket expenses and property damage.  

Under the Civil Liability and Courts Act 2004, the injured party must notify the person whom they are holding responsible for their injury of their intention to make a claim against them within two months of the cause of action.  The injured party should attend their solicitor without delaying.  A letter of claim will be sent to the Respondent setting out the full nature of the alleged wrong.  At the same time an application is made to PIAB which includes the following documentation:-

a. A completed application form. 

b. A medical assessment form completed by the treating practitioner. 

c. Receipts and vouchers for any financial loss.

d. Correspondence with the Respondent following the injury.

e. Payment of €50.00.

PIAB will notify the Respondent of the application and the Respondent has 90 days to confirm that they are not disputing liability and are consenting to PIAB assessing the claim.  In the event of the Respondent not consenting to the PIAB assessment an Authorisation issues, permitting the Claimant to pursue the matter through the Court system. 

If the Respondent agrees to the assessment PIAB may require the Claimant to attend an independent medical examination arranged by them.   When an assessment is made by PIAB the Claimant and the Respondent have 28 days to decide if they wish to accept or reject the assessment.   If both parties accept the assessment, PIAB will issue an “Order to Pay” which has the same status as an Award of Court.  If either party reject the assessment PIAB issues an Authorisation to proceed to Court.  An Authorisation may also be issued in cases where the treatment of the injuries is ongoing and it is impossible to make an assessment at this stage.  The Claimant should be aware that legal costs are not awarded to the Claimant and therefore the Claimant must discharge their legal costs out of the proceeds of the assessment made. 

If an Authorisation issues and the matter is pursued through the Court system then it is important to be aware of the limitation period for taking personal injury actions.  Under the Civil Liability and Courts Act 2004 the time for bringing personal injury actions was reduced from three years to two years from the date of the injury.  However Section 50 of the PIAB Act 2003 freezes this period of limitation from the date of receipt of the application by PIAB until six months after the date that PIAB issues an Authorisation.  The Claimant should obtain legal advice to ensure that they are not out of time in respect of taking their personal injury action. 

Section 10 of the Civil Liability and Courts Act 2004 requires that proceedings for personal injuries must be commenced by a personal injuries summons.  The difficulty is that the personal injuries summons has to contain very detailed information on the claim at the commencement of the proceedings, such as the name, address, PPS number, detailed particulars of injury, detailed particulars of special damages (loss of earnings and out of pocket expenses), full particulars of the alleged wrong and full particulars of the negligence alleged.  Accordingly the Claimant will require to have expert reports available at the commencement of the action.  Under the Civil Liability and Courts Act 2004 the Claimant must also file an Affidavit which is a sworn document verifying the assertions or allegations made in the personal injuries summons within 21 days of the summons being served on the Respondent. 

Personal injury litigation has undergone considerable changes since the introduction of the PIAB Act 2003 and the Civil Liability and Courts Act 2004 and it is important to obtain expert legal advice if you intend seeking compensation for a personal injury.  
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